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MVEMORANDUM OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial

Judge Robert N. Arnen, Jr., pursuant to Rules 180, 181, and 183.1

1 Al Rule references are to the Tax Court Rul es of
Practice and Procedure. Unless otherw se indicated, all section
references are to the Internal Revenue Code in effect for the
taxabl e years in issue. However, all references to sec. 7430 are
to such section in effect when the petition was filed (Feb. 20,
1997).
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The Court agrees with and adopts the Opinion of the Special Trial
Judge, which is set forth bel ow

OPI NI ON OF THE SPECI AL TRI AL JUDGE

ARVEN, Special Trial Judge: This matter is before the Court

on the notion filed by petitioner Cifford E. Barbour
(petitioner)? for an award of litigation costs under section 7430
and Rul es 230 through 233.

The issues for decision are as follows:3

(1) Whether petitioner substantially prevailed with respect
to the anount in controversy. W hold that he did not.

(2) Whether petitioner substantially prevailed with respect
to the nost significant issue or set of issues. W hold that he
did not.

Nei t her party requested an evidentiary hearing, and the

Court concludes that such a hearing is not necessary for the

2 Although the petition in the underlying case was filed by
both difford E. and Dorothy D. Barbour, only Cifford E Barbour
requests an award of litigation costs. Therefore, in our
di scussion of the substantive case, we shall |limt all references
to petitioner Cifford E Barbour.

3 Respondent does not concede any of the followi ng: (1)
That petitioner exhausted his adm nistrative renmedi es, see sec.
7430(b)(1); (2) that petitioner did not unreasonably protract the
proceedi ngs, see sec. 7430(b)(3); (3) that respondent’s position
in the court proceeding was not substantially justified, see sec.
7430(c)(4)(B); (4) that the litigation costs clained by
petitioner are reasonable, see sec. 7430(a)(2) and (c)(1); and
(5) that petitioner satisfied the applicable net worth
requi renent, see sec. 7430(c)(4)(A)(ii). However, in light of
our holdings as to the enunerated i ssues, we need not address
these matters.
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proper disposition of petitioner’s notion. See Rule 232(a)(2).
We therefore decide the matter before us based on the record that
has been devel oped to date.
Backgr ound

Petitioner resided in Knoxville, Tennessee, at the tine that
the petition was filed with the Court.

For the relevant periods involved herein petitioner owned
stock in several businesses, including White Pine Truck & Trailer
(Wiite Pine), Tanperproof ldentification Conpany, Inc.

(Tanper proof), ldentrol Corporation (ldentrol), and Barbour Hil
Bakery (Barbour Hll).

By notice dated Decenber 12, 1996, respondent determ ned a
deficiency in petitioner’s incone tax in the anount of $47, 9464
for the taxable year 1992 based on the foll ow ng adjustnents:

First, respondent determ ned that petitioner was not
entitled to claima loss in the amount of $162,033 in connection
with White Pine based on the determ nation that Wiite Pine was a
passive activity and that the passive activity loss from such
activity would be limted to passive incone. In the alternative,
respondent determ ned that petitioner would not be entitled to
claimthe $162, 033 | oss because petitioner had not established

any basis in his Wite Pine stock.

4 Al nonetary anmpunts are rounded to the nearest dollar.
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Second, respondent determ ned that petitioner had failed to
report incone in the amount of $4, 958.

Third, respondent determ ned that petitioner was entitled to
an additional deduction for interest expense in the anmount of
$6, 239.

Finally, respondent nade certain nechanical adjustments for
m scel | aneous item zed deductions and sel f-enpl oynent tax.

On February 20, 1997, petitioner filed a tinely petition
with the Court disputing the deficiency in tax, as well as
claimng an overpaynent in the anount of $96,408. 1In the
petition, petitioner alleged that the notice of deficiency was
based on incorrect conclusions and that petitioner possessed
certain docunents to support his position on “capital |osses,
charitable contributions, and investnent interest”. Petitioner
did not, however, allege any specific errors conmtted by
respondent in the determ nation of the deficiency or any specific
facts relating to his claimof an overpaynent.

Respondent filed an answer on April 9, 1997.

Petitioner’s case was initially calendared for trial at a
trial session commencing in Novenber 1997. |In QOctober 1997,
respondent filed a notion for general continuance. Respondent
asserted that additional tinme was needed to verify whether
petitioner was entitled to certain newy clained deductions not

rai sed by petitioner in the petition. |In particular, respondent
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requested additional tinme to verify original Fornms 1120S, U. S

I ncone Tax Return for an S Corporation, for Tanperproof and

| dentrol for 1990 that had only been filed in Septenber 1997 and
with respect to which petitioner was claimng capital |oss
carryovers to the year in issue. Respondent also requested
additional tinme to verify certain recently provided docunentation
offered in support of petitioner’s alleged entitlenent to an

addi tional charitable contribution deduction and investnent

i nterest deduction. Petitioner did not oppose a conti nuance,
respondent’s notion was granted, and the case was conti nued.
Subsequently, petitioner’s case was cal endared for trial at a
trial session commencing in Cctober 1998.

I n Septenber 1998, respondent advised the Court, by trial
menor andum that petitioner had raised new i ssues, claimng
addi tional deductions with respect to Tanperproof, ldentrol, and
for a charitable contribution, that petitioner had not pleaded in
his petition and which were therefore issues not properly before
the Court.

At cal endar call, on October 5, 1998, the parties filed with
the Court a stipulation of settled i ssues whereby petitioner
conceded, as determned in the notice of deficiency, that the
loss fromWiite Pine clained in 1992 was a passive activity | oss,
and that for 1992 petitioner failed to report inconme in the

amount of $4,958. Further, the parties stipulated several other
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adjustnments with respect to the charitable contribution deduction
for 1992 (in the amount of $40,000), the amobunt of total nortgage
interest, passive activity interest, investnent interest paid by
petitioner in 1989 through 1992, the anount of |ong-term capital
| oss with respect to Tanperproof and ldentrol in 1990, and the
anount of Schedule D, Capital Gains and Losses, |oss for Barbour
H Il for 1991. Because these various other adjustnments which the
parties had stipul ated were not properly before the Court, the
Court ordered petitioner to file an anended petition to plead
properly the issues raised informally by petitioner.

The parties stipulated that as a net result of the various
adj ustnents, the deficiency in incone tax for 1992 was greater
than the anmount determned in the notice of deficiency, and that
t he deficiency for that year should be increased from $47,946 to
$56, 002. The parties further stipul ated:

I n maki ng the determ nation of the deficiency for 1992

and before entering a Decision docunent in this case,

the parties will account for any carryforwards or

carrybacks to which the petitioners may be entitled.

The respondent agrees that the above stipul ations

produce additional deductions for the petitioners in

1993 and 1994.

At cal endar call respondent also agreed to a continuance of

the case in order to allow petitioner to file anmended returns to

claimany net operating |loss carryback from 1993 to 1992.5

5 The issue of a net operating |loss carryback coul d not be
consi dered by respondent until petitioner filed anended returns
(continued. . .)
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On Cctober 7, 1998, petitioner filed Forns 1040X, Anended
U.S. Individual Income Tax Return, for 1993 and 1994. On the
1993 Form 1040X, petitioner claimed a net operating |oss of
$681, 065 resulting fromthe sale of a building in 1993. On the
1994 Form 1040X, petitioner claimed a net operating |oss of
$1,694,742 as a result of a loss fromthe liquidation of Wite
Pine. In July 1999, after several negotiations, respondent’s
Exam nation Division and petitioner reached agreenment with
respect to the |l osses clainmed for 1993 and 1994 on petitioner’s
anended returns. The net operating |oss for 1993 created a net
operating | oss carryback from 1993 to 1992 entitling petitioner
to a refund for that year.

Petitioner filed an anended petition on Decenber 28, 1998,
conformng his pleadings to the stipulation of settled issues by
formally alleging, for the first tinme, entitlenent to increased
deductions for (1) a charitable contribution, (2) capital |oss
carryforwards with respect to Tanperproof and Identrol, and (3)
capital loss carryforward with respect to Barbour Hill. Notably,
in the anmended petition, petitioner did not allege entitlenent to
any carryback

Subsequently, on Septenber 22, 1999, the parties filed with

the Court a stipulation of settlenent, consisting of a

5(...continued)
for 1993 and 1994.
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conputation of petitioner’s tax liability for 1992 taking into
account the adjustnments outlined in the stipulation of settled
issues filed on Cctober 5, 1998, and the agreed al |l owance for the
net operating |loss carryback from 1993 to 1992. The parties
stipulated that petitioner’s tax liability for 1992, including a
deficiency in the anmount of $56,002, was $152,410. However,
after application of the agreed all owance for the net operating
| oss carryback from 1993, and petitioner’s total tax paynents in
t he amount of $96,408, it was stipulated that petitioner was
entitled to a refund in the anmount of $90, 137 for 1992.

Petitioner thereafter filed his notion for litigation costs.
Di scussi on

We apply section 7430 as anended by the Taxpayer Bill of
Rights 2 (TBOR2), Pub. L. 104-168, secs. 701-704, 110 Stat. 1452,
1463- 1464 (1996). The anendnents nmade by TBOR2 apply in the case
of proceedi ngs comenced after July 30, 1996. See TBOR2 secs.
701(d), 702(b), 703(b), and 704(b), 110 Stat. 1463- 1464.
| nasnuch as the petition herein was filed on February 20, 1997,

t he amendnents nade by TBOR2 apply in the present case.®

6 Congress has amended sec. 7430 twi ce since the Taxpayer
Bill of Rrghts 2, Pub. L. 104-168, 110 Stat. 1452 (1996). First,
Congress anmended sec. 7430 in the Taxpayer Relief Act of 1997
(TRA), Pub. L. 105-34, secs. 1285, 1453, 111 Stat. 788, 1038-
1039, 1055. Second, Congress anmended sec. 7430 in the IRS
Restructuring and Reform Act of 1998 (RRA 1998), Pub. L. 105-206,
sec. 3101, 112 Stat. 685, 727-730. However, the anendnents nade
by TRA and RRA do not apply in the case of proceedi ngs commenced
(continued. . .)
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A. Requirenents for a Judgnment Under Section 7430

A judgnent for litigation costs incurred in connection with
a court proceeding my be awarded only if a taxpayer: (1) Is the
"prevailing party"; (2) has exhausted his or her adm nistrative
remedies within the IRS; and (3) did not unreasonably protract
the court proceeding. See sec. 7430(a), (b)(1), (3).

A taxpayer nust satisfy each of the respective requirenents
in order to be entitled to an award of litigation costs under
section 7430. See Rule 232(e). Upon satisfaction of these
requi renents, a taxpayer may be entitled to reasonable costs
incurred in connection with the court proceeding. See sec.
7430(a)(2), (c)(1).

To be a prevailing party, the taxpayer nmust establish that
he or she has substantially prevailed with respect to either the
anount in controversy or the nost significant issue or set of
i ssues presented and satisfy the applicable net worth
requi renent. See sec. 7430(c)(4)(A); Rule 232(e).

Respondent contends that petitioner has not satisfied the

requi renents of section 7430(c)(4)(A); i.e, that he has not

5C...continued)
before Aug. 5, 1997 (Specifically, nost of the amendnents made by
RRA 1998 apply only to costs incurred nore than 180 days after
July 22, 1998, and certain anmendnents nade by RRA 1998 apply
retroactively to Aug. 5, 1997.) The petition herein was filed on
February 20, 1997, and petitioner has not clained costs incurred
nmore than 180 days after July 22, 1998. The anendnents made by
TRA and RRA 1998 therefore do not apply in the present case.
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substantially prevailed with respect to either the anmount in
controversy or the nost significant issue or set of issues
pr esent ed.

We consider first whether petitioner prevailed wth respect
to the anobunt in controversy.

Petitioner asserts that he substantially prevailed with
respect to the anount in controversy because he ultinately becane
entitled to a refund in the amount of $90, 136 for 1992. However,
petitioner conceded that he was liable for an increased
deficiency for 1992, and the refund for 1992 results only from
the application of a net operating |loss carryback from 1993 to
1992. In this regard, section 301.7430-5(d), Proced. & Adm n.
Regs., provides:

Amount in controversy. The anmount in controversy

shall include the anmbunt in issue as of the

adm ni strative proceeding date as increased by any

anount s subsequently placed in issue by any party. The

anmount in controversy is determ ned w thout increasing

or reducing the ampunt in controversy for anounts of

| oss, deduction, or credit carried over fromyears not
in issue. [Enphasis added.]

Not ably, petitioner would not have been entitled to a refund
wi thout filing anmended returns for 1993 and 1994, which anended
returns had not been filed until about 20 nonths after the
petition in this case had been filed and after the parties had
filed a stipulation with respect to all issues before the Court.

G ven that petitioner conceded an increased deficiency and

that his refund results froma carryback froma year not before
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the Court, petitioner is not a prevailing party with respect to
the anobunt in issue for the year 1992. See sec.
7430(c)(4) (A (i)(1); sec. 301.7430-5(d), Proced. & Adm n. Regs.

Even though petitioner did not substantially prevail wth
respect to the anount in controversy, he may neverthel ess be the
prevailing party if he substantially prevailed with respect to
the nost significant issue or set of issues presented. See sec.
7430(c)(4) (A (i)(11); sec. 301.7430-5(e), Proced. & Adm n. Regs.
However, as w |l be discussed bel ow, petitioner has not
established that he prevailed with respect to any issue before
the Court. Therefore, we need not decide which was the nost
significant issue or set of issues in the case.

In his original petition, petitioner disputed the entire
anmount of the deficiency and clainmed an overpaynent, but he did
not raise any specific issues. Therefore, based on the original
petition, the Court cannot consider properly before it any issues
ot her than those that forned the basis for respondent’s
determ nation in the notice of deficiency. Petitioner fully
conceded all substantive issues related to the deficiency
determ nation. Specifically, petitioner conceded that White Pine
was a passive activity and that he had failed to report incone
in the anmount determ ned by respondent. Therefore, petitioner
clearly did not prevail wth respect to the issues before the

Court as raised in the original petition.
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Nei t her has petitioner established that he prevailed with
respect to any of the issues raised in the anended petition.
The additional issues raised in the anended petition were
not formally before the Court until Decenber 28, 1998, when the

anmended petition was filed. See Rule 34(b); Sicanoff Vegetable

Gl Corp. v. Conmm ssioner, 27 T.C 1056, 1066 (1957), and cases

cited therein (holding that an issue not properly raised in the
petition is not before the Court). Petitioner filed the anended
petition to conformhis pleadings to the parties’ stipulations,
but only after a stipulation of settled issues was filed with the
Court. As such, the pleadings in the anended petition reflected
the adjustnents negotiated by the parties. The anmended petition
rai sed issues with respect to the total nortgage interest paid,
the total passive activity interest paid, and the total
investnment interest paid in 1989 through 1992, petitioner’s
entitlenent to a capital |oss carryforward with respect to
Tanper proof, ldentrol, and Barbour Hill, and petitioner’s
entitlement to a charitable contribution deduction.

Al though the stipulation of settled issues reflects that
certain adjustnents were nade with respect to petitioner’s 1992
tax year, there is (except as noted below) nothing in the record
to allow us to decide to what extent petitioner prevailed with
respect to any of these issues as initially raised by petitioner.

Nei t her does the record allow us to conpute how t he vari ous
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adjustnments with respect to 1989 through 1991 affect petitioner’s
tax liability for 1992. Wat is clear is that after taking into
account all of the various adjustnents stipulated by the parties,
the deficiency for 1992 was increased and that petitioner becane
entitled to a refund only as a result of the carryback from
1993.7 Thus, petitioner has not established that he prevail ed
wWth respect to any of the issues for the year before the Court.
It al so appears that petitioner did not substantially
prevail wth respect to at |east one of the issues raised in the
anmended petition. The record indicates that petitioner initially
clainmed that his tax liability for 1992 shoul d be determ ned by
allowi ng a deduction for a charitable contribution in the anount
of $405,000. 1In the parties’ stipulations, however, petitioner
conceded that he was only entitled to a charitable contribution
deduction in the anmobunt of $40,000. Petitioner can hardly be

said to have substantially prevailed with respect to that issue.

" Gven these facts, we also note that respondent’s
position was substantially justified. Petitioner becane entitled
to a refund as a result of a carryback from 1993 only after he
filed amended returns for those years and provi ded additional
docunentation to support his claim |In this regard, respondent
coul d not have been expected to ferret out all conceivable
carrybacks when determ ning petitioner’s tax liability for the
year in issue. See Cayton v. Conmm ssioner, T.C Meno. 1997-327,
affd. 181 F.3d 79 (1t Gr. 1998). Nor could respondent have
been expected to accept petitioner’s claimto a carryback w t hout
substanti ating docunentation. See Sokol v. Conm ssioner, 92 T.C.
760, 765 n.10 (1989), Sher v. Conmm ssioner, 89 T.C 79, 87
(1987), affd. 861 F.2d 131 (5'" Gr. 1988); Ellison v.

Comm ssioner, T.C Meno. 1992-741.
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Based on the foregoing, petitioner has failed to establish
that he substantially prevailed with respect to any issue before
t he Court.
Petitioner is therefore not a prevailing party wthin the
meani ng of section 7430(c)(4)(A) (i).

To reflect the foregoing,

An appropriate order and

decision will be entered.




